
Federal Communications Commission
Washington, D.C. 20554

DEC 2 9 1997

The Honorable Robert C. Byrd
United States Senate
311 Hart Senate Office Building
Washington, D.C. 20510-4801

Dear Senator Byrd:

DEC 2 9 1997

fEDBW. COMMlINlCA1OlS COMMISSION
OFFICE Of TH£ secRETARY

Thank you for your letter dated December 2, 1997, on behalf of your constituents,
Mayor R. B. Fouch, Jr., Lewisburg, West Virginia and William E. Kenny, City Manager,
Charleston, West Virginia, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in their
respective communities. Your constituents' letters refer to three proceedings that are pending
before the Commission. In MM Docket No. 97-182jthe Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association
for Broadcasters and the Association for Maximum Service Television. In this proceeding,
the petitioners ask the Commission to adopt a rule limiting the exercIse of State and local
zoning authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.

/



The Honorable Robert C. Byrd 2.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments m the two proceedings involving
personal wireless service faCilities, is available on the Commission's mternet site at http://
www.fcc.gov/wtb/sitmg.

Thank you for your inquiry.

Sincerely, ~

vJ~C~
Chief, Commercial Wireless Division
Wireless TelecommunicatIOns Bureau
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December 2, 1997

Ms. Lou Sizemore
Correspondence Director
Office of Legislative and Intergovernmental Affairs
Federal Communications Commission
Room 808
1919M Stree(N:W.
Washington, D.C. 20554

The enclosed communication is respectfully referred for your consideration, since it
.-------.appears-.to-be-a'""latter-tbu.ftiJ.s-\vi&.Jft.yourj-uri$dtetion.. --~ ._n . ._n. _

I would appreciate your looking into this matter and providing me with comments that
~~ .J!ljAAts~IY.e. as. the.basis for.a.repl¥-to.Mayor.R a~FouchM!d.City-Manager Wil!i-3.~-­

Kenny.

With kind reg~~s~I~~_______ "--.

Sincerely yours,

Jl.C.R.!Jrh.,,-~_ --_... -------- .....---.----.- --_..... _, '__ un_on..... _..,.wu

Enclosure

--_ ..--------~_._-----_.__._------------
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Senator John D. Rockefeller
109 Hart Senate Office Building
Washington, DC 20510 -----------

Congressman Bob Wise
2434 Rayburn House Building
W~ngtQn. DC 25302,. . "~-..-

.. -- .., .._. ---

Dear Senator Byrd, Senator Rockefeller, and Congressman Wise:
._---,---------_._-,-~--~-

......._--_.----.---_.~--'~~~-- ---_.."-- -_.- _._.'--' ._,~- .....--_.-... --_.-
~--_.-_.- .•. - _... -.-'" ..__...

_._---,-_._... --

·····-·---..······------Weare'Writiiigyoua'60litthe Federal Communications Commission and its attempts to
preempt local zoning ofcellular, radio, and TV towers by making the FCC the "Federal Zoning
Commission" for all cellular telephone and broadcast towers. Both Congress and the COYnL. _

..,.haveJong-recognized duttzoiaing-iliapecuitlltiylocaTfuDclfon:-Pfease'lmmedJ'iltely contact the
FCC and tell it to stop these efforts which violate the intent ofCongress, the Constitution and
principles ofFederalism.

------.~ .. ·· .. ·Iritbei996TelecotMtunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC was
attempting to become a Federal Zoning Commission for such tower.;. Despitethj~jnstructioI!--,._---_"_--­

______from Coogress; the-F€CiS'11UWattelfipting to preempi10cal zoning authority in three different
rulemakings.

C;llular Towers.- B tdi!tinn ' CmgJ'ess-expressly-preserve-u'ioeai ZOning authonty'''over
c'eliUIa:r'towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set by
the FCC. The FCC is attempting to have the "~,,~ig.n $w.aUo:w.the.ruJe"uby,usmg-the limited-­

-_. __.,_ .. - -suthcrity~-gave-ifoYercerfiifaitowerradiation to review and reverse any cellular
zoning decision in the U. S. which it finds is "tainted" by radiation concerns, even if the
decision is otherwise perfectly permissible. In fact, the FCC is saying that it can "second __.

_gy.ess"_whatthe truerea...coos fe-ra municipalitYs'dc<..'iston afe~ neednofoe bounc.fby the stated
reasons given by a municipality and doesn't even need to wait until a local planning decision is
final before the FCC acts.

--- ------ -~---- ------_._- -~--
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... _. --'---"----"--'---
. - .... - ... -~.. , .-.-~..- ... -..--_ .... __ ....

Some ofour citizens are concerned about the radiation from cellular towers. w.tL_. __.__~------­
cannot preveAt·th6m,fft}m1Iient~orring1heir-c'Ofi-eems iif8:pu6l1cheanng'-InTisrulemaking the
FCC is saying that if any citizen raises this issue that this is sufficient basis for a cellular
zoning decision to immediately be taken over by the FCC and potentially reversed, even if the
municipality ~xp'~ssly_says..it iUJ.91c.o.Dsidering-such-itatemernsa."'id-n'1e'dectsiu~mpJetely~~-

"\f~iHdori either grounds, such as the impact of the tower on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC_~~2~()~!)i~gJl:rnle"banningJhe.-". ---.---.--- ..
. ffiOfatona·-that's-ome municIpalities imposeon'cellular 'towers while they revise their zoning

ordinances to accommodate the increase in the numbers of these towers. Again, this violates
the Constitution and the directive from Congress preventing the FCC from becoming a Federal
Zoning Commission. . ----- --_ -...... -.- ..----..--.-----~-_.--- ..

RadioaY Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets
an artificial limit of21 to 45 days for mu!lA~i.~J.i!!~!).to.a~tonan)'J~Lpe.m!it{e!WiFoo..onental;­

.----... - .. ~ ····--btiitdingrpermit;·zomrig·orotlierf.-AnyPermit request is automatically deemed il"anted ifthe
municipality doesn't act in this time frame, even if the application is incomplete or clearly
violates local law. And the FCC's proposed rule would prevent municipalitiesfro~ .. __.

. considering the.impaet.s·.gt.lchtowers·haveol1property varues~·the·erivironmenfor aesthetics.
Even safety requirements could be overridden by the FCC. Additionally, all appeals ofzoning
and permit denials would go to the FCC. not to the local courts.

- - ----_.__ .

.---' --

-- ~ --

.- -_.--------- Tms propoS8l fsastounding when broadcast towers are some of the tallest structures
known to man-over 2,000 feet tall, taller than the Empire State Building_ The FCC claims
these changes are needed to allow TV stations to switch to High Defi.!!!ti(mI~leyision quickl~-_------­

- .-But-XJsg-JflsU-8tHet-o.10il11raf and muie-magmnesitiiiethere--ls'no'need to violate the rights of
municipalities and their residents just to meet an artificial deadline.

These.~.ti()~,represent.a.po.we-t,grab-by-t.lteFCeto--become·the·FeaerarZOmng-,.

-CommiSSion for cellular towers and broadcast towers. They violate the intent ofCongress, the
Constitution and principles ofFederalism. This is particularly true given that the FCC is a
single purpose agency, with no zoning expertise. _._-----.---- - -----------~--~. _.-

Please do three things to stop the FCC: First, write new FCC Chairman William
Kennard and FCC Commissioners Susan Ness, Harold Furchtgott-Roth, Michael Powell &
_GJ~.Jj~ :rrj~~te1ling tbem.lo.stop·ilus-ifttrusion-oo-10CClh0ninga.ufliontYnicases WT 97-197,
MM Docket 97-182 and DA 96-2140~ second, join in the "Dear Colleague Letter" currently
being prepared to go to the FCC from many members of Congress~and third, oppose any effort
by Congress to grant the FCC the powertQ~tas.an"FederalZoningCo-mmissieff!-e.."'ld preempr-

.~_.. ,~.- -- ---locat"ZOTlin:gautffont)i.---·-- ..~--_. _.

The following people at national municipal organizations are famil!~__~th_the FCeL.
proposedmles·and munieipnlitiesLobjections'to'them:--Barile-Tiloln'atthe National League of
Cities, 202·626-3194~ Eileen Huggard at the National Association ofTelecommunications
Officers and Advisors, 703-506-3275~ Robert Fogel at the National Association ofCounties,



..._- ----------------------

202-393-6226~Kevin McCarty at the U. S. Conference ofMayors, 202-293-7330; and ~h~tyL _
M~r-datt-he-Arnerica.."l-Plal1l1~ngAssocian()fi:202-glL':061T. Feel free to call them ifyou
have questions.

---- - --------------------

~~~
William E. Kenny
City Manager
City ofCharleston

------------- ---

------



--------.._--------

-- ••.....-__U ........... ~ ...· .... •• ..... _·- 9.- •••

CITY OF LEWISBURO-----------
National Register Historic District

P.O. Di;oWC:L 54S'~Hf)-'ll; W;:!':in1l!cnSttet-.-L~~hJ..T'i,Weu..vi[ginia 24201~_4L ... _
(304) 645-2080 • Fax (304) 645·2194

November 7, 1997

Senator Robert C. Byrd
U. S. Senate, Hart Office Building
Washington, DC 20510

------------~_. __._'_._---'~-----------

Dear Senator Byrd:

-- -'---- ..- --_ .. "--"",- - ..... -~_. __ ._-_....~------_._. __.

In the 1996 telec:ommunieatioos Act, Congress expressly reaffirmed local zooing authority over cellular towers. It told
the FCC to stop all rulemakings where the FCC wu attempting to become a Federal Zoning Commission for such
towers. Despite this instruction from Congress, the FCC is now attempting to preempt local zooing authority in three

-~-'- _. -·----differeiit iiiiemil5ngs:···.._-"._~._--_._..-. '--'-"'-~--------- - -- --..-- -------.--..

~p '. ; il; Congress expressly preserved local zooing authority over cellular towers in the 1996
.:ieations Act with the sole exCeptiOfl that municipalities cannot regulate the radiation from cellular

.•.--_. -. ·-----·'1IIttaUIlIlfir-ltiS'"Wdhilltiu.~tr~b-,~theF£_£:-TheFC.ci:l_=te._np'"..ngteP~-the--"ex~ti<ln~~J1l£JISing. ~

the limited authority Congress gave it over cellular tower radiation to review and reverse lIllY cellular zoning decision
in the U.S. which it finds is "tainted" by radiation concerns, even ifthe decision is otherwise perfectly permissible. In
fact, the FCC is saying that it can "second guess" what the true reasons for a mtmicipality's decision are, need not be

.._,--. -,_ .. _._-- -_·-beend-by-:the·staL-d.reLCCft!..givm.b¥-1I--DUJIlicipaIi1;and_doemt_evellneed.htM.it_umil,.•_J~.pl~g decisi~ if
final before the FCC acts. --------.---~- ..------

Some ofour citizens are concemed about the radiation &om cellular towers. We cannot prevent them from
.. .mc:n1iQPing their. concem,in a, pu!:lli~b~~ _1Jl. ~~.~l!t'.t:.. FCC is __sayin$ that if any citizen raises this issue

that this is sufficiect basis for a cellular :zcning decision to immediately be taken over by the FtC-and potentlaliY---···---------------
reversed. even ifthe municipality expressly says it is not considering such statemen1S and the decision is completely
valid on other grounds, such as the impact ofthe tower on property values or aesthetics.

.-Celruiartowei,-~.,aQjjUIDa:u~Uie·FCC Is-proposmg-Il'riJ.ielfiiUlmg-ditrmoramili-tiiarsorm: liu11licill",'itie-:>-- ---­
impose on cellular towers while they revise their zoning ordinances to accommodate the increase in the numbers of
these towers. Again, this violates the Constitution and the directive from Congress preventing the FCC from
becoming a Federal Zonin& Commission.

-~--.- ---- -..--- .... --..---......-.._-......._.......- ........._._----..-....._---------- .. ~_ .•_--_.-._--.- --- ---- -_.-.. -- -.._--~- ---.
,--------~

-- ... _~

-,1

Wo/lY Towers: The FCC's proposed rule on radio.ui 1V towers is as bad: It sets an artificial limit of21 to 4S
days for municipalities to act on any local permit (environmental, building permit, zoning or other). Any permit
request is automarisaIly deemed granted if the municipality doesn't act in this time frame, even ifthe application is
l.iicumpleto Vicleatlyviclatc:;·leeul-4cw:-·-A..'¥.! the-F(;:.c·~~~ ru~-~dd .pt't'.wntmunicipaliti.es frommns~ L _

the impacts such towers have on property values, the environment or aesthetics. Even safety requirements could be . J
overridden by the FCC! And all appeals of zoning and permit denials would go to the FCC, not to the local courts. /'

-- ---_ .._----.. _-- ------~_.__._---



_._--- --~-------_._-----

_._-----_.__..._---_ .._------

. --- ---------~-_._-_. __._--.._-_..------_ -.-.-

This proposal is astounding when broadcast towers are some of the tallest structures known to man -- over 2,000 feet
tall, taller than the Empire State Building. The FCC claims these changes are needed to allow lV stations to switch to
High Definition Television quickly. But The WtJll Street JOII,..] and trade magazines state there is no way the FCC

.-- ,- - - "'--"'iInffrOll:demers'wtlt'meet dl~rl:tm'erIt~w'c·iUi,.wi.Y·;sutherc·isnc-need·to-viclate·the·rig.~-9fln\miJ;ip:ilities.3nd_. ~ ... _._

their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning Commission for cellular towers and
bawdcast rowc:s, The FCC i5~ ci.~J!e ?,.!.rpaose~.wi!hoo 7l\11ing expertise. and notableto~£..&Q9d loc;~L_ ._. _
balanced decisions.

Please do three things to step !be FCC: Fint;,writenirwPCC~Willilm KIlIIIIUC1IDdFCC Commissioners
. S-.mnNfl,'I.'I.• T:I'i'fi.1ld'Fi~~~Qw.e!t~Gl9ris,.T~.t~nirlz them to step this intrusion on loc31

zoning authority in cases wr 97~197. MMDocket 97-1821lld DA 96-2140;-s~:Piiiiid:ie-iiDeir~'--'

LeltIlr" cummty beiDBpi¥rid'bIl!r.to1IleICC !Om tmmy members ofCongress; and'tird. oppose any.etTort.by
CaI&ress to srmt1beFCC tbeJXlMl'1O ac:a -.."FeaealZGning COIIlIDissiCD" lDi preempt kx:al mning authority.

'....Th~-iolk;~i'peopieat'nauciiiai' mwucJ'P.'TOriiiiiZatioos-lie riiiUlUirWiih·'thef'CC'sproposeifriilesana--···--­
municipalities' objections to them: Barrie Tabin at the NIDoDIl LeIpeaI.eities,.202-626-3194; Eileen Huggard at
theNatiooal Asso<:iatioo QfTe leeommnnjcAtioa&08bruDd Atmsors, 703·506-3275; Robert Fogel at the National
~on ofCounties, 202-393-6226; KeVen Mccirty at 1M U.S. Conference ofMayors, 202-293-7330; and Cheryl
Maynarifat·ttieAi1iericin:Pliririing"ASsOCiiti~·202~mc06'i·t. ··Fee~r(e~nUc~IU-u"cm-jf-yuu-:""ve·qtle3tie:l5. .----

RBFIbys
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